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that the cccupativn tax herein lovied on oil
shall be two and three-quarters per cent

(2 3/4%) of the market value of eald oil
whencver the market value thereof is in ex-
cegss cf Jnc Dollar (£1) per barrcl of forty-
two (42) standard gallons, » « &%

The present lav wos helé to be constitutional by the
Court of Civil Appeals (at Austin) in the ocase of Trustoes of
Cookts Estate v. Sheppard, 89 5. % (2d4) 1026 (writ of error
deniod), and by the Bupreue Court of the United SBtates in the

case cf Barelse v. Sheppard, 209 U. S. 33, 87 8. Cte M, 81
Le Eds 23,

The only material changes that Article II of House
Bi1l1l 340, whicli you ask sbout, makes in the present lav ere
the changzes that are created Hﬂmor thopnﬁ.douor
Section 2 of this new Bill, roald as followse

s There is horeby lovied an ocoupa~
- eaom ¢ on oot pmumm.m:
- fyom well mw wore than

seouti:sm otfmmu (Mwm
.of forty=two (42) standard Providsd,
howevor, that momummnmzm
on such ofl shall be four per cent (4f) of the
' market value of eaid.oll whenever the mariet
value 18 in exoess of One Dollar ($1,00) per
morm( ) standard gallous.

*(2) W however, thmhlwtoa.
an ocoupation tax om oil produced within this
---auurchmmanyunm
mm-matmmmmg
xodom ’noounta oonsecutive
three and ope-hsl tt(sgltf)w
rolorrorty-m onsls -
. vidod, however, tlis ‘sccupation tax here-
in levied On mchan MIMsWor&e
market value of said 01l whonover the muarket
value therocof is in exoess of One Dollar
éshoo) per barrel of forty-two (42) etandard
ORBe

355%

*{a). Provided, however, there is levied
an ocméatd.oa tax on oil produced within thise

State from any vell producing more than five (8)
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barrels and not more than tem (10) barrels
averaged over the preceding thirty (20) con-
secutive days of three cents (3¢) per barrel
of forty-two standard gallons. Provided, how-
ever, that the occupation tax herein levied on
such 0il sball be three per cent (3¢) of the
market valuc of said oil whencver the market
value therceof is in excess of One Dollar

($1.00) per barrel cf forty-two (42) standard
gallons. .

*(4). Provided, however, therc is levied
an occupation tax on ¢il produced within this
State from any well producing not more than
five (5) barrecls, averaged over the preceding
20 consecutive days, of two and three-fourths
cents (2 8/4¢) per barrel of forty-two (42) -
gtandard gallons. Provided, howvever, that
the cocupation tax herein levied on such oil
shall be two and three-fourths per cent
(2 3/4%) of the market velue of said o1l when-
ever . the market value thereof is in excess of
One Dollar ($1.00) per barrel of forty-two (42)
standard gealions,®

There are some other provisions in the Article under
consgideration, but we do not dbelieve they could possibly af-
fect any Question of constituticnality. -

. Ye can summarice the situstion as followsy The pre-
seat lax levies an occupation” tax of 2 8/df per varrel (or
8 8/4% of the market value when the market vslue 4s in excess
of $1,00 per barrel) on the production of oil produced from
any and all oil wells in this mtetiotut the now b1l that
you ask dbout would levy an cocupation tax on the production
of 01l on the bagis of a greaduated tax at 20 mtich pér barrel
that would vary ecoording to the gise of the well, based on
production ‘of the well, es followss 4& per barrel from welle
producing more than 20 barrels dsily, 3 1/2¢ per barrel from
wells producing between 10 and 20 barrele daily, bar-
rel from wells producing between 5§ snd 3 barrels dally, end
2 a{q.g per barrel from wells producing less than § barrels
I Yy - -

I

The only possible constitutional queation that we can
see in this case is whether or not the charging of this tax in
different amounts per harrel, depending on the sirze of the
well, is based upon a reasonable classification., If it 13 not



dop. . T. Brown, .87 is, B 3IB, Page ¢

& rcasonable clagsification 1t would be in violation of
Sections 1 angd 2, Article vill, Constitution of Texas, and
the 14th Eaendnent of the Constitution of the United States.
See, 1, Art, V111, Censtitution of Texas, sayss

®*Taxaticn shall be equal and uniform. ®
Sec. 2, Art. VIll, Censtitution of Texas, sayst

411 occupation taxes shall be oqual
and uniform upcn the same class of sub-
jects within the limits of the authority
levying the tax, & « &%

The 14th Amendment of the Coustitutionm of the United
Btates, in part, sayst

*Xo State shall make or enfurce suy
lav which shall sbridge the privileges or
dmzunities of git:::enc of the United su%u;
nor shall any deprive any person of
11fe, lih;r:y. or pmmta without due
rocese of lawy nor deny 80N
%m:ujuim:thew protoct«
don of the laws,®

¥o baliove that the courts of this State would hold

#1ho opinicon of this court speaking
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through dustice Williams in TeXus Cous Ve
Etephens, 100 Tox. 628, 103 5. W. 481, 485,
is the leading case in this Jurisdiction on
the subject of occupation taxes. Many
phascs of the subject were presented in
that case and the opinion lecaves 1ittle, A
anytiing, tu be said 6p the questions dis~
cussed. As bearing upon the particular

langunge of the Constitution of the gtate im-
plics power in the Legielature to classify
the mibjects of occupation taxes and only re-

‘that the tax shal) be equsl and uni-

upon the sume dlass. Persons who, In

the most goneral sense, may Lo regarded as -

iz the some occupation, as, for in-
stancs, merchants, may thus te divided inta
classety and the clasees may be taxed in
different saounts and sccording to different
standards. Merchants say bo divideld dinte
wholesalers snd retailers, and, if thore be
roasonable grounds, theso may beé further

the distretic
fore vhon it is made cloarly to sppesr that an
atteaptod olassification has me Teasenadle
M:awt;l?th 1“3?&-“.'1»@-% o
€ A8¥W ¥ upon
subjects botweon which thore iz no real differ.
wmoe to Justify the sopsrets trroatwent of then
MWMW_ . This 13 the
mile in applying both the state and foletal

guch clagsitications are dased are primarily with-
in the discretion of the Legislatures and that

‘courts oan 1in '‘are only whem it 19 mede cloarly
that there is no reastnable basis for :

%
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the attempted classification. If there is a
reasonable basis, or, to ¢xpross it aiffer-
ently, if 1t cannot be sald that the Logisla-
turc acted arbitrarﬂy. the courts will not
interfere, « & -

In the recont case of Kew Yorli Hapid Transit Corp.
ve City of New York, 303 U. 8+ 673, 58 8 -Ct. 721, 1t wne
contended that the New York City ordinance, kndOwn as a
tocal Law, levying o franchise excige tax on public utfli-
ties: was uncomstitutional because it only -applied to cer-
tunnuoabutnmandmtw other very similar dDusincss~
es; dut in sn opinion by Mre Justise Reed, the Supreme Court
of tho United Etates held that 1t 41 uot make su unreasonable
cludmﬂon. and gaids :

t.y“ to tho = ‘g' . -ttta.l or &
to onest 1aws or % s Dusod on reanone
ane u‘ the objects of-the

ation or of whom 1€ affottss
'xml mmum' a0 net mhiut s Ale

roasonsdly
sustain 1¢, ¢ o:ﬂmmoetazmttypm
mits many prectical inegualities, ¢ lagouwn v.
Illinois Trust & Savings Bank, 170 U. 8¢ 283,
206, 18 Sa CtB0¢y 000y 42 Le Bis 30073 RMeods
love v. Buttles, M2 U.84277, 281, u&cz. .
206, 82 L ED, 2523 Carmichasl v« Southern
Coal & Coke GOy 1&&&&&% 67 S.Ct.888,
872, 81 L+Ede1245, 100 AddeRs 1327, ‘Whst
mmmwztymmmwdmb—
abhly never ean b, precisely defined, ¢

ve I1linwis Trust & al.v'.lngc Benk, eupra, 1%
UsBe 283 203, 16 S.0t.004, 008, 42 &.mﬂ.mm‘.

*Ihe power: t0 moke distinctions mm,
with full viger in the field of taxation,whore .
no *iron rulet of equolity has ever beon euforceld
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unpon the states., # &« &« A state may exercisc
a wide discretion in selecting the subhiecte

of taxation (Mayoun ve. Ill:l.nois Trust & Sav-
ings Comk, 17 U. S. 283, 204, 18 S.Ct.504,
42 L.BEd.1037; Quong ¥ing v. Xirkendall, 223
VeEe BBy 82 32 S5.Ct.192, 56 L.EQ.3503 Heislor
ve Thomas Colliery €o., 2080 U«S.240, 255, 43
S.Ct.83y 54, 67 L.+Ed, 237) %particularly ae
respects ocoupation taxes, * OCOliver Iron iin-
111& Cos Ve mrd' 202 U.Se 172, 17, 43 S.Ct.
8§28, 520, 67 L. Ed.8203 Brown-¥Foruan Co. v.
Kontucky, 217 UsS5.503, 30 S.Ct.578, 64
LeEd«863; Scuthwostorn Cos ve Toxas, 217
UsBe 123, 128, 80 8.Ct 408, G4 LeBi.688;
ged 0f1 Coe vetonway, 201 UeBe148,100,
m s.u.sn.n& ¢ I..na.m- - av
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